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HEARI NG OFFI CER BI BB: Pl ease begin to take
your seats. W are now on the record. Good afternoon
On behalf of the United States Fish and Wlidlife
Service, | welconme you to this public hearing.

My nane is Benjanin Bibb with the U S. Fish &
Wldlife Service's Regional Ofice in Portland, O egon.
I will be serving as the presiding official for this
hearing. Here also with me are the follow ng
representatives fromthe U S. Fish & Wldlife Service:
To ny right, Cay Goude, assistant field supervisor of
the Sacranento Fish & Wldlife office. Pat Foul k, the
assistant field supervisor, also, of the Sacranento Fi sh
& Wldlife Service office. She is out, | belive, in the
back of the room

There are other representatives of the U S.
Fish & Wldlife Service here at today's hearing. You
will also find an information table just outside this
hearing with witten and display materials about this
proposal, as well as Fish & Wldlife Service staff to
assi st you and answer your questions.

At this point | would like to introduce Cay
Goude, who will make a statement about the Fish &
Wldlife Service proposal to designate critical habitat
for the threatened Al aneda whi psnake.

M5. GOUDE: Thank you. |'mthe Assistant
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Fi el d Supervisor for both the Endangered Species and the
Envi ronmental Contam nants programw thin the services
of Sacramento Fish & Wldlife office. Qur office's
jurisdiction includes all the counties within the San
Franci sco Bay Area, as well as those in the Central
Val | ey.

I am here today with other Service
representatives to hear testinony on the proposal to
designate critical habitat for the Al aneda whi psnake.
The proposed designation was published in the Federa
Regi ster on March 8th, 2000, and copies are avail able at
the information table located in the back of this room

It is our intent that any final action
resulting fromthis proposal be as accurate and
ef fective as possible, and towards that end we seek the
best scientific and comercial data available. W will
accept comments on the proposal until June 12, 2000, and
will base a final determination in part on testinony
recei ved today as well as conments received by our
of fice.

Critical habitat for the Al aneda whi psnake
i ncl udes areas that support plant conmunities such as
scrub and adj acent grasslands and oak woodl ands. Wthin
these plant conmunities, specific features needed by
whi psnakes include small mammal burrows, rock outcrops,
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talus, and other forms of cover to provide for
tenperature regul ation, shelter from predators, egg
laying sites, and areas for hibernation. Critica
habi tat areas al so need to be able to maintain the
whi psnake' s various prey species and adequate insect
popul ati ons to sustain those prey species.

The Al anmeda whi psnake was listed as a
t hreat ened speci es under the Endangered Species Act in
Decenmber of '97. At that time, the whi psnake was
af forded the protection of the Endangered Species Act,
whi ch prohibits any individual fromengaging in
unaut hori zed activities that will harmlisted wildlife

Critical habitat is defined in Section 3 of
t he Endangered Species Act, includes the follow ng: The
specific areas within the geographic area occupied by a
species at the tine it is listed in accordance with the
Act, on which are found those physical or biologica
features: One, essential to the conservation of the
speci es; and two, that may require special management
consi derations or protection. "Conservation" neans that
use of all methods and procedures that are necessary to
bring an endangered species or a threatened species to
the point at which listing under the Act is no |onger
necessary.

The designation of critical habitat requires

5
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federal agencies to consult with the Service on actions
that carry out, fund, or authorize that night destroy or
adversely nodify critical habitat. A critical habitat
designation has no effect on actions where a federa
agency is not involved. For exanple, a |andowner
undertaking a project on private |and that involves no
federal funding or pernit. The vast majority of hunan
activities that require a consultation with the Service
due to critical habitat proceed with little or no
nodi fi cati on.

Under the Endangered Species Act, a critica
habi t at desi gnati on establishes a geographic area that
is important for the conservation of a threatened or
endangered species, and may require special management
consi derations. However, a designation does not affect
| andowner ship or establish a refuge, w lderness reserve,
preserve, or other special conservation areas. |t does
not all ow governnment or public access to private | ands,
and will not result in closure of the area to all access
or use. Rather, it triggers the requirenent that
federal agencies must consult with the Service on
activities they take or fund that nmight affect critica
habi t at .

During the listing process for the whipsnake,
the Service determ ned that critical habitat designation

6
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was not prudent for the species due to the |lack of any
significant benefit beyond that covered by listing.
Moreover, the Service believed that publication of
preci se maps and description of critical habitat in the
Federal Register would make this snake nore vul nerabl e
to incidents of collection, further contributing to its
decl i ne.

The Service concl uded that any benefit which
may be derived fromthe designation of critical habitat
for the whi psnake was outwei ghed by the increased threat
of collection. However, in a lawsuit filed in federa
court against the Service by the Center for Biologica
Diversity and Christians Caring for Creation, the
plaintiffs contended the Service was in violation of
Section 4 of the Endangered Species Act, which requires
t he designation of critical habitat at the tine the
species is listed.

In Novenber of '99, the court disnissed the
lawsuit as a result of a settlenent agreenent entered
into by the Departnent of Interior and the plaintiffs.
Under the terns of the settlement, the Service agreed to
submit a proposal to designate critical habitat for
publication by March 1st, 2000, and to nake a fina
determ nati on by Septenber 1st, 2000. The Service
submitted its proposal to designate critical habitat for
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t he Al ameda whi psnake to the Federal Register on
March 1st, and it was published on March 8th with a
60- day comment peri od.

In the March 8th Federal Register, the Service
proposed seven areas in Al aneda, Contra Costa, Santa
Clara and San Joaquin Counties as critical habitat.

VWi le there are 406, 708 acres of critical habitat
proposed within these seven units, not all the | and
within the units is significant enough to the whipsnake
to require federal agencies to consult with the Service.

The Service will require consultations only in
t hose areas that contain the physical and biol ogica
features necessary for the species' survival. Existing
features and structures, such as various types of
devel opnent, building, roads, canals, railroads, |arge
wat er bodi es, and other features not currently
containing or likely to devel op these habitat conponents
are not considered critical habitat.

As Section 4 of the Act requires, the Service
will pronptly hold at | east one public hearing if any
person files a request within 45 days of the proposed
regul ation. W received several requests from
i ndi vidual s and organi zations to hold this hearing. On
May 15t h, we reopened the comment period for the
critical habitat designation until June 12th to

8
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acconmodat e the hearing and to provide additional tinme
for your input.

It is our intent that any final action
resulting fromthis proposal will be as accurate and as
effective as possible. Therefore, we solicit coments
or suggestions fromthe public, other concerned
gover nment agencies, the scientific conmunity industry,
or any other interested party concerning this proposed
rul e.

We particularly seek coments concerning the
followi ng: The |location of any additional popul ations
of Al aneda whi psnake and t he reasons why any habitat
shoul d or should not be determined to be critica
habi tat; additional information regarding the validity
of the primary constituent elenents described in the
proposed rule; and three, additional information
regardi ng areas that may be essential as trave
corridors for connecting individual Al ameda whi psnake
popul ati ons.

Any deci sion on the proposed action wll take
into consideration the coments presented here or any
other relevant infornmation received by the Service by
June 12th. Such conmunication may lead to fina
regul ation that differs from or a withdrawal of, the
proposed designation of critical habitat for the

9
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whi psnake.

The Endangered Species Act requires us to
designate critical habitat on the basis of the best
scientific and commercial information available, and to
consi der the econom c and ot her rel evant inpacts of
designating a particular area as critical habitat.

We nay exclude areas fromcritical habitat
upon a determ nation that the benefits of such exclusion
out wei gh the benefits of specifying such areas as
critical habitat. W cannot exclude such areas from
critical habitat when such exclusion would result in the
extinction of the species. W wll conduct an analysis
of the econonic inpacts of designating these areas as
critical habitat prior to a final determination. When
conpleted, we will announce the availability of the
draft economc analysis with a notice in the Federa
Register. W wll open a 30-day comment period at that
tinme.

I'"d like now to introduce Jason Davis, a staff
bi ol ogi st on our Endangered Species Division who will be
giving a short presentation on the Al aneda whi psnake.

MR. DAVIS: Thanks, Cay. |'m Jason Davis,
Fish & WIldlife biologist with the U S. Fish & Wldlife
Service. | amone of two primary biologists that wote
the proposed rule to designate critical habitat for the
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Al aneda whi psnake. Heather Bell, who is standing in the
back was al so involved, the second prinmary biol ogist,
that helped wite the rule. She will be back there to
hel p answer any questions you may have. ['mgoing to
briefly describe the life history and bi ol ogy of the

Al aneda whi psnake for you this afternoon

The Al aneda whi psnake, scientific nane
Masti cophis lateralis euryxanthus, is a menber of the
fam |y Col ubridae, which is a group of snakes that are
known for being extrenmely fast. It is a subspecies of
the California whipsnake, Masticophis lateralis.

The Al aneda whi psnake is a sl ender snake that
nmeasures fromthree to five feet in length. It has a
bl ack dorsal surface with two yell ow orange-ish lines
that run along its length. The underside of the Al aneda
whi psnake is an orange-rufous color that in the bright
light has a striking iridescence. |It's very beautiful
actual ly.

The Al anmeda whi psnake occurs in very | ow
nunbers. It's highly secretive. It's fairly unlikely
that you would actually see one even if you were
actively looking for one. There's another snake in the
Bay Area, the conmobn garter snake, that may be confused
with the Al ameda whi psnake as it is also black and has
usual |y orange, yellow or red stripes running dow its
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back.

The Al aneda whi psnake is strongly associ ated
with scrub and chaparral habitats. Wthin scrub
habi tats, whi psnakes tend to prefer south, southeast and
sout hwest facing sl opes, as they tend to be nore open
than north facing slopes. Wipsnakes prefer scrub
stands between 25 and 75 canopy coverage. As these
stands tend to provide for basking or sunbathing areas,
as well as allowing for cover against potenti al
predators, such as red-tailed hawks.

Whi psnakes can al so be found in a nunber of
other natural habitats that |ie adjacent to scrub
stands, including oak savannahs and grasslands. In
addition, riparian dry areas, or oak-bay woodl ands that
lie in close adjacency to scrub habitats can be
consi dered Al aneda whi psnake habitat. Rock outcrops are
an inportant conponent of Al aneda whi psnake habitat, as
not only do they provide for potential breeding sites
and provide for cover for whipsnakes, they also tend to
attract large nunmbers of the whipsnake's prinmary prey,
whi ch are fence |izards.

The Al aneda whi psnake is an extrenely fast
species, and its uses its speed quite effectively to
hunt down its primary prey which are lizards,
especially, western fence lizards, which is seen in this

12
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guy's mouth here. \Whipsnakes also will feed on skinks,
frogs, snakes, and snmall birds.

The Al anmeda whi psnake ranges t hroughout
northern -- ranges throughout northern coastal scrub and
chaparral habitats in Al aneda and Contra Costa counti es.
It is also known to occur in northern Santa C ara and
western San Joaquin counties if coastal scrub or
chaparral habitats occur there.

The Al ameda whi psnake has been effectively
fragmented into five separate popul ations, and those are
the Tilden-Briones popul ation, the Gakland Las Tranpas
popul ati on, the Hayward- Pl easanton Ri dge popul ation, the
M. Diablo popul ation, and the Sunol - Cedar Mountain
popul ati on.

If you were to look at a -- just an ordinary
road map of the East Bay area, you could probably figure
out where these five popul ations occur. They occur in
bet ween the | arge urban centers and nmaj or hi ghways t hat
kind of crisscross the East Bay area. This nmap shows
the seven critical habitat units that were proposed in
the recent rule to designate critical habitat.

The first five units seen up here al so
correspond to the five populations that | just
nmentioned, and those are: The Tilden-Briones popul ation
occurs south of Highway 4. It occurs east of the city

13
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of Richnond, west of H ghway 680, and north of
H ghway 24, which is not shown here.

The Gakl and-Las Tranpas popul ati on occurs east
of the city of Gakland, south of H ghway 24, west of
H ghway 680, and north of Hi ghway 580

The Haywar d- Pl easant on Ri dge popul ation occurs
east of the city of Hayward, south of H ghway 580, west
of Hi ghway 680, and north of Hi ghway 84 or Niles Canyon
Road, which is not shown here either.

The M. Diablo population is centered on
M. Diablo State Park, and it also occurs in scrub
habitats that radiate fromthe state park

The fifth population is the Sunol - Cedar
Mount ai n popul ati on, which occurs east of Frenont and
H ghway 680. It occurs south of 580 and the city of
Livernore. It also continues south into northern Santa
C ara County, and east into western San Joaquin County.

Al'so, a note, the two critical habitat units,
6 and 7, are quite inportant to the Al ameda whi psnake,
as they provide for connectivity and allow -- they allow
whi psnakes to nmove back and forth to maintain | guess
genetic connectivity between four of the five whipsnake
popul ati ons.

The Al anmeda whi psnake is threatened by a
nunber of factors. The nobst inportant being habitat

14
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destruction due to urban devel opment and associ at ed
construction of roads and hi ghways. Urban devel oprent
tends to lead toward the -- lead to the attraction of
predat ors of the whi psnake, including non-native and
nati ve mamual i an species, including feral cats, also pet
cats and dogs, raccoons, skunks and opossums al so prey
upon Al aneda whi psnakes.

Overgrazing can be a problemfor Al aneda
whi psnakes, as they tend to avoid areas that provide
little to no cover, thus precluding novenent or hunting
by whi psnakes into those areas. The conversion of scrub
and grasslands to recreational facilities, such as golf
courses is a threat to Al aneda whi psnakes, as these
areas provide little in the way of cover and do not
provi de any habitat for the whi psnake's primary prey,
being lizards.

O her threats to the Al anmeda whi psnake include
fire suppression that creates overgrown decadent stands
as scrub habitats. Wth the increasing encroachnent of
urban devel opnent into adjacent wldlands, local fire
suppression agencies are finding it rmuch nore difficult
to allow normal fires to take place in these areas, thus
creating a situation where we have overgrown scrub
habitats that provide little in the way of access to
solar radiation. W have very dense and canopy cl osures

15
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which are not attractive to Al aneda whi psnakes. In
addi ti on, overgrown decadent stands as scrub habitats
al so contain high fuel |oads which could place

i ndi vi dual popul ations at risk to a catastrophic
wildfire event, thus decinmating the entire popul ation.
So that concludes nmy presentation. 1'Il give the floor
back to Ben. | appreciate your attention today. |'Il
be in the back of the roomif you have any questions.

HEARI NG OFFI CER BI BB: Thank you, Jason, and
thank you, Cay. This is a public hearing under
Section 4 of the Federal Endangered Species Act, as
anended. Notice of the public hearing was published in
t he Federal Register on May 15, 2000, begi nning on
page 30951.

To underline what Ms. Goude stated earlier
public coments on this proposal will be accepted unti
June 12th, 2000. After review and consideration of your
comments, and all other information gathered during this
comment period, the Service will make a fina
determ nati on on this proposal

The purpose of this hearing is to receive your
conments on the proposal. Coments on all aspects of
the proposal are very inportant and will be carefully
consi dered. Because of the inportance of your comments,
it is necessary that we follow certain procedures here
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this afternoon.

If you want to present comments at this
hearing, please register at the table outside of the
room on one of these yellow cards. Wen you register
i ndi cate any organi zation that you are representing in
your coments today. Wen you are called to present
your conments, please cone forward to the mcrophone in
the front beside the table here. Please begin your
presentation by stating your full nane, spell it for the
record, indicate if you represent an organi zati on

This is an informal hearing. Therefore, you
wi |l not be questioned or cross-examni ned in connection
with your comments. Your coments or questions are
recorded by the reporter, to my left, to preserve them
for the record. Please keep in mnd, however, that the
reporter will not record any statenments fromthe
audi ence nor statenents which are nade to the audi ence.
Conments nust be nade directly into the m crophone
facing the front of the room

I nstead of presenting oral conments here today
or in addition to oral conments, you may subnit coments
inwiting. Witten conments may be submitted to the
staff at the registration table or they may be nailed to
the followi ng address: Field Supervisor, Sacranmento
Fish & WIldlife Ofice, US Fish &WIdlife Service
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2800 Cottage Way, Suite W 2605, Sacranmento, California
95825.

This address is available at the registration
and information table just outside this room Witten
comments will be accepted, as | said, through
June 12, 2000. Witten comments will be given the sane
consideration as oral comments presented here.

At this point we are ready for our first
speaker, M. David Jameson, please cone forward, state
your nane, spell it for the record, identify who you
represent and begin your coments.

DAVI D JAMESON: | am David Jameson. David,
J-a-me-s-0-n. |'ma senior research fellow at the
California Acadeny of Sciences, but |I'mnot here
representing the California Acadeny of Sciences. |'m
here as an individual citizen. | have 50 years of
bi ol ogi cal research experience in the study of reptiles
and anphibians. | also in the |ast ten years have
served on regulatory comm ssions in Contra Costa County,
| and use regulatory commissions in Contra Costa County.
| suspect that this represents a rather unique set of
qual i fications.

The nunber of snakes in each area is snmall, as
is the overall population. In a changing environnent,

t he popul ation has only three choices: nove, evolve, or
18
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become extinct. Your action must prevent the extinction
and pronote the ability of the aninmals to nove or becone
extinct -- or evolve. Your action -- habitat
conservation plans which will develop fromthis proposa
nmust provide for the | argest possible population to
assure the genetic variation for evolution, and these
pl ans nust provide the opportunity for the snakes to
nove to new habitat |ocations.

| ask the question: |Is the proposed critica
habi tat big enough? This winter at a National Acadeny
of Sciences colloquium analyzing the future direction
of evol utionary processes, Dr. Al an Tenpl eton of
Washi ngton University pointed out that in the nmountains
of M ssouri, had been occupi ed by al nbost every habit at
known to exist in North America at one time or another
in the last 12,000 years, since the d acial naximm

The Bay Area has been subjected to the sane
variation in the sane period. This suggests that not
only must the proposed critical habitat be | arge enough
to provide for the recovery and the sustained
mai nt enance of the whi psnake in today's environnent, but
nmust al so account for changes which will cone in the
future. Do you recognize this responsibility in your
report? | suspect that you have not reached far enough
to respond to future changes.

19
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The whi psnake's popul ation is so small that
i ncidental take pernits appear inpossible. Reinitiation
of consultation on previously approved pernmits wll
surely be required.

One devel oper, giving you sone of ny
experi ences now, proposed that areas 20 yards across
pl aced al ong a najor road could be used as critica
habi tat and as preservation areas for the whi psnake.
Even though the devel opers own herpetol ogi cal consultant
had published reports that the hone range of the Al aneda
whi psnake was a nmi ni mum of several acres. W also
observe, of course, hunman behavior. People are known to
veer across traffic lanes in the face of onconing
18-wheel ers to run over a snake.

The devel opnent of habitat conservation pl ans
will be subject to sone of the same nanipul ati ons.
Anot her devel oper has proposed to bull doze several
hundred acres of a hillside, build houses on part of it
and declare that the remining bulldozed area is
sui tabl e for open space for the return of |ocal species.
The returns on M. St. Helens after the recent eruption
for exanple, are sporadic at best. | suggest that a
bul | dozed hillside is not much better.

Devel opers in many conmunities are required to
set aside a portion of each new devel opnent as open

20

COMBS & GREENLEY, INC., A LegalLink Company (415) 512-1234



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

public space. It is not uncomon for devel opers to add
all the space between the sidewal k and the curb, sumit
up and add that as their proposed public open space.
That will hardly do for the whipsnake.

In each county in the state of California,
| egi sl ature and the Governor have given the |ocal agency
formati on conmmi ssion the responsibility to preserve open
space. Oten this requires that appropriate studies be
made. Over 40 years the | egislature has appropriated
very few funds to nmake these studies. Your studies
will, however, serve for this purpose, and | assure you
as chair of the Contra Costra Local Agency Fornation
Conmi ssion that these -- your studies will be used, and
| thank you for them |If the critical habitat is not
bi g enough, we will have done a disservice to future
generations. Thank you.

HEARI NG OFFI CER BIBB: M. Janeson, thank you
very much.

W have quite a few speakers here today,
folks, so if you could sumrmari ze your statenents, we
woul d appreciate it.

Qur next speaker will be Christine Kaplan
Ms. Kapl an, please cone forward to the m crophone, state
your name and spell it for the record, and indicate whom
you represent and begin your coments.
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CHRI STI NE KAPLAN:  Chri stine Kapl an

Ch-r-i-s-t-i-n-e, K-a-p-l-a-n. | live in Norris
Canyon. | own and manage a pi ece of the coasta
grassl and range you fol ks are tal king about. If this

desi gnati on goes through, how are you going to
conpensate the | andowners for the loss of the fair
mar ket val ue and where will that funding come fron? And
really, how would this designation of habitat actually
protect the whi psnake? Mich of the land is owned by the
ranchers, and they're the ones that have al ready saved
the small popul ati on of whi psnake that's left. You
start designating the land, you're going to | ose the
ranchers' cooperation.

Why not take a positive approach and instead
of penalizing the | andowners for having wildlife
whi psnake on their property, why not reward then? Wy
not cooperate with themso that they can continue to
manage for wildlife and the whi psnake rather than
penal i ze us for having wildlife on our property.

HEARI NG OFFI CER BI BB: M. Kaplan, thank you
very nuch.

Qur next speaker is M ke Conklin.
M. Conklin, please cone forward to the m crophone,
state your name and spell it for the record and indicate
who you represent and begin your conments.
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M KE CONKLIN: My nanme is M ke Conklin, and
want to tell you if | could stop for a mnute that |
take a little bit of offense at a governnental agency
telling me how | can address people and how | can speak
SoI'll spell for nmy name for you, Os-c-a-r
F-1-a-v-i-s.

I"mhere to address this issue of critica
habitat for snakes, and any other animal within the
urban habitat zone that we call the Bay Area. | oppose
any increased | egislation or ordi nances that will
decrease the |land use for human habitat within these
areas that puts any ani mal speci es above or before the
rights of our people.

| really think this is a classic case of
extrem st environnentali smand government bureaucracy
joining at the hip to pronote and vest their own
exi stence over the average citizen's realistic needs for
expandi ng housi ng opportunities within the Bay Area
urban zone.

| take exception to the environnentalist's
belief that ecology is described as a natural eco system
that is in a state of equilibrium and disturbing one
el ement or species in this case disturbs the whole
systemw th a negative outconme or inpact that will [|ead
to a collapse of what we termas quality of life.
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The inplication drawn by these people and
agencies is that a natural state of anything is the
preferred state, and thus it is best to | eave everything
undi sturbed. The theory is wi dely debated.

| think -- | find it really interesting where
t hese zones have been placed. W have a hundred mllion
acres in the state of California. W currently use
about four and a half mllion, I'Il say five mllion for
urban and suburban growth. Yet, you've placed or

soneone has placed these designations in an area that is

slated for growth. | think this is a fig |leaf for
growmth control. | think it's a fig |leaf for popul ation
control. | think we have plenty of governnental

agenci es involved in land issues right now
| don't know what -- | don't know about how

ot her people feel about this snake, but I'mgoing to

tell you how | feel about it. [It's not in ny food
chain. Never has been, never will be. | don't depend
on it for anything. |If it disappeared tonorrow, it

woul dn't nmake any difference to ne or the lives of ny
children or their children. The sane way it goes in
natural evolutionary process as the saber-toothed tiger
So | think this thing is really bent, and
think you need to really study this rmuch |onger than a
60- day extended conment period. Thank you
24
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HEARI NG OFFI CER BI BB: M. Conklin, thanks
very much for your comrents.

Qur next speaker will be George Schnei der
M. Schneider, will you cone forward and state your nane
and spell it for the record, and indicate if you
represent anyone and begi n your speech

(No response.)

It doesn't seemthat M. Schneider is here
presently, so we'll nove to our next speaker. Next
speaker will be Bob Power.

M. Power, please cone forward, state your
nane, spell it for the record and indi cate anybody you
represent and begi n your coments.

BOB PONER: My nane is Bob Power, P-o-we-r.
| represent the Bay Area Ridge Trail Council. The Bay
Area Ridge Trail Council has been working for
approxi nately 13 years to connect people, parklands,
open space and conmunities via nulti-use trails.

W're friends of the environment. W're
concerned about habitat destruction and endangered
species and wish to work in collaboration with Fish &
Wldlife on these issues. W believe that access
creates good stewardship. Access to open space |leads to
appreci ati on of open space, which leads to a willingness
on the part of the public to protect nore open space.
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W' re very concerned that the proposed
determ nati on woul d have a significant negative effect
on trail creation and trail use without good scientific
evi dence to support it. W strongly disagree with
statenents in the Federal Register Notice about the
adverse inpacts of hiking, nountain biking, and
hor seback ridi ng on whi psnake habitat. These three use
types should be considered as non-consunptive uses as
described under Item5 in the public comments solicited
section of the notice.

We can find no information in the notice nor
are we aware of any infornation that describes or
docunents significant negative inpacts of hikers,
nmount ai n bi kers, or horseback riders on whi psnakes or
their habitat. Continued public support for open space
in general and the Ridge Trail in particular is not
concei vabl e wi thout appropriate public access.

W' re concerned that the restrictions on
public usage and access described in the proposed
critical habitat designation will limt our long-term
potential to reach out, educate, and create [ong-term
stewardship in our parklands and open spaces on the part
of the general public.

At the point where any credible evidence has
presented negative inpact by hikers, nountain bikers, or
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hor seback riders on whi psnakes or their habitat we will
be active and willing partners in devel oping public
educational outreach tools, and other effective measures
for protecting whipsnakes and their habitat.

W invite Fish & Wldlife staff to visit
current and proposed Ridge Trail segnents, address our
board of directors, discuss strategies with staff of our
participating agency partners, and we would be happy to
coordi nate any such neeting, and are open to suggestions
of any other nethod for devel opi ng positive
col I aboration around the issues of access, stewardship
and protection. Thank you.

HEARI NG OFFI CER BI BB: Thank you, M. Powers.

Qur next speaker will be Norm Thonas.

M. Thomas, please cone forward, state your nane for the
record, spell it, indicate whomyou represent, and
pl ease begi n nmaki ng your comments.

NORVAN L. THOVAS: Norman L. Thonas,
T-h-o-ma-s. | have several questions: Wat was the
whi psnake popul ation in 18007 What was it in 1900? How
much did this study cost? This seenms to ne to be the
cl assi c exanple of fanatic environnentalism
Environmentalism as far as | can tell, is junk science
promot ed by green comuni sts using the teachings of
Marx, Lennon and Hitler to abolish private property, and
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rule the world.

HEARI NG OFFI CER BI BB: Thank you, M. Thomas.
Qur next speaker will be dyde Vaughn.

M. Vaughn, if you could come forward, state
your nane, spell it, indicate if you represent anyone
and begin your conments.

CLYDE VAUGHN: |'m O yde Vaughn, That's
Cl-y-d-e. Vas in Victor, a-u-g-h-n. |'mchairman of
the Moraga Del Rey Homeowners Associ ation, one of the
| argest honeowners associations in Orinda. | strongly
support the establishment of the proposed critica
habi tat for the whi psnake and the prohibition of
activities in the habitat, which are adverse to the
whi psnake.

It is nmy understanding that the currently
undevel oped Gateway Valley in Orinda is part of the
proposed critical habitat of Unit 6; it nost certainly
shoul d be. The Gateway Valley is near our nei ghborhood.

The proposed Montanera Devel opnent in Gat eway
Val | ey i ncludes massive gradi ng of several nillions of
cubic yards of the valley, destroying nuch of the
vegetation. It also includes irrigation of an 18-hole
gol f course and 225 housing units; the creation of the
18-hol e golf course as well as tennis courts and trails
for hiking and bicycle riding and horseback riding are
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al so included in the proposed devel oprent .

These activities are obviously based on the
Federal Register likely to destroy or adversely nodify
the prime whi psnake habitat now existing in Gateway
Valley. Gateway Valley is an essential corridor
connecting Units 1 and 2 of the critical habitat.

| nmost strongly urge U.S. Fish & Wildlife to
establish the proposed critical habitat including
Gateway Valley, and to prohibit all activities adverse
to the whipsnake in this critical habitat. Since the
devel opnent of Gateway Valley requires a Section 404
Clean Water Act permt fromthe U S. Arny Corps of
Engi neers, | ask that Fish & Wldlife Service in
conpliance with the Endangered Species Act prohibit the
Corps fromissuing a 404 permt. Thank you very nuch.

HEARI NG OFFI CER BI BB: M. Vaughn, thank you
very much for your speech -- for your conmments.

The next person to speak will be Tom Bruni eve.

Thank you, sir.

M. Brumeve, if you could cone forward, state
your name, spell it for the record, indicate whom you
represent and begi n your coments.

TOM BRUMLEVE: Yes. |'m Tom Bruni eve,
B-r-u-ml-e-v-e. I'mhere to represent the Contra Costa
County Resource Conservation District. M principa
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concern fromthe standpoint of the district is the
connection with federal funding and on private |ands.

Now, the resource district has been working
for alnpst 60 years in this county, and our traditiona
clients are the farners and ranchers of Contra Costa
County. We've always prided ourselves in the fact that
we have absolutely no power. W don't enforce anything.
W are only effective by -- to the extent that we can
convince people that it makes good sense to do good
conservation on |land, soil and water conservation, water
quality, resource protection. And all of this is
voluntary. W can never -- we take great pride in never
forcing anyone to do anything that they don't want to do
for their own benefit, or the benefit of the surrounding
resour ces.

Now | ' m concerned about the connection
bet ween, quote, "federal funding and this critica
habitat on private property." It's very unclear to ne
how extensive that is or can becone.

For exanpl e, does federal funding extend to
even techni cal assistance to a | andowner for devel opi ng
a pond or reducing erosion, or does it -- is it
restricted to actual dollars received fromthe federa
government for sone project? Is it -- does this funding
start only fromthe tine the critical habitat is
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est abl i shed, or does it extend backwards to sone fundi ng
that a private | andowner m ght have received in the
past? |Is he already swept in if he received energency
fee assistance, or something like that, five years ago
or 20 years ago? Do these kind of constraints run wth
the owner, or do they run with the land? |Is the present
owner of a piece of property going to be restricted
because the previous owner availed hinself of sone sort
of assistance that was seen in the public interest?

So those are ny main concerns fromthe
standpoint of the District. There are some others that
I think others will probably touch on. |'mvery
concerned that the maps are very general. They're not
very specific. You can't sonmetines tell whether a
particular property is in or out. | think the criteria
is very general, very | oose.

| never thought that grassland was considered
pri me whi psnake habitat, but | hear this norning it
probably is. So, you know, where does it stop and how
do we know i n advance whether we're in or out? So those
are ny main concerns, and thank you for your attention

HEARI NG OFFI CER BI BB: Thank you,

M. Bruml eve.

Qur next speaker is Henry Al ker. M. AlKker

if you could cone forward, state your nane, spell it for
31
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the record, indicate who you represent and begi n your
coment s.

HENRY ALKER: Yes. M nane is Henry,
He-n-r-y. Mddle initial A 1last nane, Alker
A-l-k-e-r. | represent the corporation known as
Sout hport Land and Commerci al Conmpany, who is a property
owner in the area proposed as critical habitat.

I''mone of the persons who requested we have a
public hearing for the purpose of answering questions,
sone of those I've submitted in witing, along with ny
request for the hearing. 1'd like to present sonme nore
guestions here today. | hope to get the answers to
t hese questions before | file ny conment on the
proposal, per se. |I'mnot a |lawer by training. Sone
of the questions are |legal questions, but I'mgoing to
ask them anyway.

It's ny understanding that the benefit to a
species of critical habitat designation is restricted to
situations in which -- at least so far as private
actions by private property owners are concerned there
is a substantial federal nexus. | won't repeat any of
the questions that the previous speaker rai sed about
that topic, although |I enthusiastically support your
answering those questions, as well as ny own.

I would like to raise sone other additiona
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guestions about clarifying the nmeaning of the federal
nexus. As it was described in the comrents nade by that
lady, and as it's described in sone of the witten
announcenents of this action, it talks about federa
funding or federal pernits.

Let me give you sonme exanples 1'd like you to
clarify. | think this would do a lot for your public
relations, if you could nake this clear. If | as a
private owner of private property that is in the land
you're proposing as critical habitat for the snake,
built a single house, would that in some conditions, in
no conditions, or in many conditions, constitute a
federal nexus, a substantial federal nexus?

More specifically, if | finance that house
wi th Fanni e Mae nortgage, Freddie Mac nortgage, veterans
aut hority nortgage, or any other kind of nortgage
program that has been assisted at sone tine recently or
in the past by federal government, would that constitute
a substantial federal nexus that would nmean that the --
woul d one have to consult with the Fish & Wldlife; or
two, that the grounds would be present for the
application of restrictions that apply to public
property and federal property would also apply to ny
private property?

Next question: If | build a comerci al
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buil ding as a private property, not using private -- |
mean, using private financing on private |and, does that
in some cases or all cases establish a federal nexus?
For exanple, if | build a restaurant on private property
in this |land designated in their proposal as critica
habitat, | would like to know whether there is, in your
opi nion, a federal nexus brought into play because
obvi ously restaurants are involved or could be invol ved
and frequently are involved in interstate comerce, and
the Constitution identifies the regulation interstate
conmer ce as an appropriate function for the federa
gover nnent .

| have read sone of the legal history about
| egal chall enges to the Endangered Species Act, and
have seen di scussions made that the fact that you have a
smal | pond for two nonths on your |and means you're
involved in interstate comerce because a duck can fly
over, stop in that pond, refresh itself, invigorate, and
fly on across the state line, get killed across the

state line, be sold to the grocery store back across the

other side of the state line. So there you are -- and
that's -- that argunent is going to the Suprene Court,
so sonebody thinks it's inportant. 1'd like to know

what you peopl e think.
Anot her specific exanple: Suppose | chose to
34
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annex either my private house or naybe even ny | and
wi t hout a house on it, or ny comercial building to the
Contra Costa Water District. This is a question
di scussed with M. Davis before, and he's been sonewhat
encouraging, but I'd really Iike to see this put out in
a public place so | could have it objectively stated in
a way that | could cite in case sonebody changes their
opinion later on

When | connect to the Contra Costa water
system |'mconnecting with a -- with a water district,
at least on ny part of this area -- where federal funds
were used at sonetinme in the past for construction
|'ve discussed that case with M. Davis, but also with a
water restrictive that my be seeking at this very
nonment additional funds, sonetines from federal sources.
So | need to know, because essentially then if that
provi des a substantial federal nexus, then essentially
99 percent of all devel opnent that can't provide its own
water is involved in the federal nexus.

Now, I'Il give you one nore specific exanple:
Suppose there's a regional authority that overlaps with
the areas designated with your proposal that tries to
put in a habitat conservation plan. Sone of the
previ ous speakers have nentioned that. |It's a serious
pendi ng proposal before Contra Costa supervisors and
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proposed el sewhere in this area

Now, under what conditions would the creation
of a habitat conservation plan be used as evidence or be
used as grounds to establish that there is a substanti al
nexus? No conditions or sone conditions or sone
specific conditions? And very specifically, if federa
funds are being used and this is actively being proposed
-- I'"'mnot making this up -- to help pay for getting the
habi t at conservation plan organized, would that in turn
-- because federal funds were involved in financing that
whol e enterprise, and it applies to all, you know,
hundreds of thousands of acres, would that nean there is
a federal nexus present, and therefore certain
additional responsibilities would be present that -- to
me is as a private owner of private land -- that m ght
not otherw se be in place?

Now, the second set of questions: Is it
prudent -- now "prudent" is a legal termthat applies to
t he adequacy of your designation and I"'musing it in
that sense -- to designate private land as critica
habi tat when there is no federal nexus for human
activities on that land? Wth no federal nexus, the
provi sions of Section 7 of the Endangered Speci es Act do
not apply, so there would be no benefit to the
endangered species. Do you agree with this |line of
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argunent? |f not, why not?

Next question: A recovery plan for the
Al aneda whi psnake may establish special nanagenent
practices for recovering that species. Critical habitat
designation by itself, as | understand it, does not
est abl i sh speci al managenment practices. Fish & Wldlife
organi zation that you represent was forced by litigation
to designate critical habitat before it has conpleted or
published its recovery plan

I understand and appreci ate your preference
absent litigation to work out the recovery plan, perhaps
before you designate critical habitat. It seems like a
reasonabl e way to proceed to nme, but the question | w sh
to ask you here: Wuld Fish & Widlife be willing to
stipulate that no land, or at |east no private land, or
no private land w thout a substantial federal nexus that
is not included in the recovery plan be included or
remain in the critical -- the designated critica
habi tat | and.

In other words, if you don't need ny private
I and for recovering this species, even though it's now
designated as critical habitat, | want to know why won't
you stipul ate ahead of time that you just drop it out of
the critical habitat.

Next question: Does Fish & Wldlife agree
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that this particul ar designation of critical habitat for
t he Al aneda whi psnake is required to conmply with the
Nati onal Environnental Policy Act wi dely known as NEPA,
42, U S. Code Section 1533, et seq., or et sequentia is
the Latin lawers' talk? If so, will Fish & Wldlife
address inpacts on |land use activities that will be
required to be shifted el sewhere, and thus cause new
econoni ¢ i npacts and new environnmental burdens, and if
those shifts or displacenents have such inpacts, which
assune it would be pretty obvious that they woul d, how
woul d such inpacts be mitigated, and nore inportantly by
whon?

Next question: Were is the conprehensive and
nmeani ngf ul econom ¢ anal ysis of critical habitat
designation as required under 16, U S. Code Section
1533(B)2? That may be what you referred to as the
future forthcomi ng economic study. | haven't been able
to see evidence of that study in the witten materi al
made avail abl e concerning this designation. | do hope

there's sonme way | can find out if this study is coning

forth, it nmeets these criteria. | hope | don't have to
spend all day reading the Federal Register. | hope
there's sone -- perhaps you could -- sone other way of

noti fying us other than the Federal Register if that
study -- when it becones available and if it nmeets this
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desi gnat i on.

More specifically, in such an econonic
anal ysis, these m ght be questions you can answer in the
future study if you can't answer themtoday: Does Fish
& Wldlife agree that prudent in the |egal sense
applicable to this critical habitat designation wll
necessarily inpair or inpede certain |and uses that
ot herwi se woul d be all owabl e wi thout that designation as
critical habitat? |If so, what are such uses and what
are their econonm c consequences? |f not, why not -- why
designate the land as critical habitat in the first
pl ace?

On havi ng guessed that maybe you're answering
that question with a future report, then why wasn't this
report done before or concurrently with your designating
the critical habitat? |If it's an inportant criteria,
why is it being structured nowthat it's nore or |less an
afterthought ?

That | eads to another question: Wat results
of an econom c analysis could | ead you to change your
designation of property or an area or a region as
critical habitat? |'mtrained as a scientist not as a
| awyer, but one of the criteria of scientific analysis,
not legal analysis, is that scientific claims and
theories are falsifiable. 1'd like to know how to
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falsify some of these things.

Okay. Now, let me get to a final question
When all the | egal discussion about whether your
activity or designating this as prudent is done, | stil
woul d I'i ke an answer to a comoDn sense question which
may have no bearing on the legal issues or may. | hope
it does. |'mnot sure it wll.

I'd really Iike to know what evidence is
available to nme, or could becone available to ne to
change the designation of ny land as identified as a
critical habitat. |[|'ve tried to hire the finest
researchers in this state who are published experts on
critical habitat designation for the snake -- and | have
an existing contract with such a very skilled and
know edgeabl e researcher. That researcher refused
point-blank to sign a contract that that researcher
woul d tell nme whether nmy land was critical habitat for
the snake. That is not a scientific question this
resear cher said.

I'd like to know what kind of questions is. |
said to this researcher, | assunme that's because there's
| egal questions involved, or there's econonic questions
i nvol ved, and you're not a |lawer and you're not an
economi st. Fine. But 1'd like to know what are the
econoni ¢ issues involved, or what are the |egal issues
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i nvol ved other than the scientific questions.

Lastly, | would Iike to know how snall of a
patch of scrub is critical habitat? | nean, there's --
you take every one of those criteria, which have been
descri bed by previous people as vague. | have a smal
patch of scrub on ny 800 acres there, does that mean ny
whole thing is critical habitat? | nean, how snall is
small -- too small? That applies to every single
descriptive criteria you' ve got in there. You can think
of the questions. [|'d like to know. | hope you can
answer these questions so | can wite an intelligent and
constructive reply to the witten proposal you've made.
If | don't know the answer to these questions | won't
wite as good of a reply as | could ot herwi se.

| have a political agenda, but it's sonething
different froml think the ones you've heard previously.
I think the Environnental Species Act needs to be
reforned, and |'minterested in nmaking it work better
than it works now, and there's |egislation pending
before the Congress, and I'd like to learn fromvery
clear and specific evidence when it's working and when
it's not, and | hope you would share that goal, too.
Thank you.

HEARI NG OFFI CER BI BB: Thank you, M. Al ker.
At this point our reporter here needs a break. W're
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going to take a five-mnute recess. W will reconvene

at 2:05.

(Whereupon, a break was taken from2:03 p.mto
2:09 p.m)

HEARI NG OFFI CER BIBB: We're back on the
record now | would like to give everybody an

opportunity to speak, we're going to limt the
di ssertation to five mnutes, please. The first person
we're going to call is George Schneider

M. Schneider, will you cone to the
nm crophone, state and spell your name for the record,
tell us who you represent, and then begin your speech

GEORGE SCHNEI DER: My name is George
Schnei der, S-c-h-n-e-i-d-e-r. George, as in Ceorge
Washi ngton. As a representative of a group of home and
property owners in Al ameda County, |'m presenting this
letter to you for your future records and reference.

We believe our civil rights as property owners
are violated due to this government procedure and
attenpt to restrict our property usage and reduce our
property values. It is our intent to stand up for civil
and property rights, and be treated fairly as any ot her
property owner. Please give me a witten notice of any
future nmeetings you may have. Thank you.

HEARI NG OFFI CER BI BB: Thank you,
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M. Schneider. This will be put into the record.

M. Canpos?

(No response.)

Next two speakers will be Jack Wessman and
Morgan King, if you could conme forward. M. Wessman
will be the first speaker. State your nane, spell it
for the record, indicate any connections you have with
anyone, and al so begin your statenent.

JACK WESSMAN: My name is Jack Wessnan,
We-s-s-ma-n. | live in this area that you guys have
designated, and I'd like to know if you guys really know
anyt hi ng about the whi psnake. Lyne disease is a threat
on M. Diablo and when the tick that spreads Lyne
di sease feeds on lizards, then the Lyne disease is
irradicated fromits system and that tick can bite you
and you won't get Lyne disease. Well, that's nice when
t he Al aneda whi psnake's favorite food is this little
fence |izard

| do like the snakes. They are beautiful and
they can clinb trees -- like they can get to the top of
atall oak tree in tw seconds. |It's just an amazing
thing to see, but | just hope that you won't dimnish ny
property value that ny famly and | have struggl ed
t hrough the years to fight these environnentalists who
want everything and don't want to pay for it.
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| don't want to sell ny land. | want to keep
it. | want to be able to say ny land is worth
10 million, or 5 mllion, or 1 mllion, whatever, and
not say if they don't take it fromme. Please, | ask
you again, don't depreciate nmy land. Thank you

HEARI NG OFFI CER BIBB: M. Wssnman, thanks
very much.

The next two speakers will be M. Mrgan or
Ms. Morgan King.

Oh, okay. Morgan King had to | eave. Thank
you.

The next speaker then will be Sarah Mora.
Ms. Mora, please conme forward. State your name and
spell it for the record, indicate who you represent, and
begi n your conments.

SARAH MORA: Good afternoon. M nanme is Sarah
Mora, it's S-a-r-a-h, Mo-r-a. | represent the Contra
Costa County Farm Bureau. W have sonme serious
guesti ons about whether anal ysis has been done on what
the inmpact will be on the affected | andowners,
especially private | andowners. Many of our farmers and
ranchers are concerned that this designation will reduce
the viability of their agricultural operations, thus
forcing themto sell out possibly to devel opnment and
then the loss of critical habitat for other species will
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al so be lost.

It is critical that the econonmi c inpacts to
farnmers and ranchers be considered carefully, and
receive the sane attention as other factors. On areas
that are designated as public | ands, many of these | ands
are also used for agricultural uses, and these
agricultural uses should be considered al so especially
for their econom c inpacts.

W feel that this is inportant if we're going
to have a serious discussion about how this will inpact
property owners and will it in fact decrease or increase
critical habitat for other species. Thank you

HEARI NG OFFI CER BIBB: Ms. Mora, thank you
very much.

Qur next speaker is Marcus O Connell. Marcus
O Connel | ?

(No response.)

Qur next speaker then will be Ron Rives.

M. Rives, if you could cone forward, state your nane
and spell it for the record, indicate who you represent,
and begin your conments, please. Thank you.

RON RI VES: Thank you. M nane is Ron Rives.
Last nanme is spelled Ri, v as in Victor, e-s. |
represent West Coast Hone Builders. W build homes for
human beings. Latest statistics show that the average
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cost of a home in Contra Costa County is $240,000. The
average i ncone necessary to buy the average hone in
Contra Costa County is $112,000 per year, assum ng you
have 20 percent down paynent in cash.

The proposal before us enconpasses 406, 708
acres. Some of this land cannot be devel oped al ready.
Sonme of this |land can be devel oped and wi |l be
effectively taken out of the stock of devel opnental |and
by this proposal. It is msleading and disingenuous to
state that a designation of critical habitat will only
affect federal action.

It's hard to conceive of any devel oprment t hat
does not require some formof federal funding or federa
permit or federal license. For exanple, a federa
permt for inclusion is necessary to use water supplied
by the federal governnent to the Contra Costa Water
District. W don't build very many hones wi t hout water

This proposal will affect the stock of |and
avail abl e to be devel oped. The question has to be
asked: Where are the people who don't make $112, 000 a
year supposed to live? Were are teachers supposed to
live? Wiere are police officers supposed to |live?
Where are our children supposed to live? Were are
fam | ies supposed to live?

Make no nistake this proposal wll have
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adverse economi c inmpacts on Contra Costa County. It
wWill drive up the cost of honmes, and it will displace
devel opnent further fromjobs, and when you displ ace
devel opnent further from jobs, this creates nore
traffic, nore noise, and nore pollution

As you increase the critical habitat for
snakes you decrease the land available for habitat for
human beings and for famlies. You displace growh
further out. People in this county are nuch nore

concerned about traffic than they are about snakes.

Thank you.

HEARI NG OFFI CER BIBB: M. Rives, thanks very
nmuch.

Qur next speaker is Sherman Lewis. M. Lew s,
if you could cone forward, state your nane and spell it

for the record, indicate who you represent, and begin
your conments.

SHERVMAN LEW S: M nane is Shernman Lew s,
S-h-e-r-ma-n, L-e-wi-s. | represent the Hayward Area
Pl anni ng Association. | support the designation of
critical habitat. | see sone additions that help
connect sone of the units, like 6 and 7, and | think
it's inportant to try to find ways for the snake to nove
anong these units. Units 2 and 3 are adjacent, but not
easi |y connected because of Interstate 580.
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I hope you will look at the use of existing
bri dges and under passes for snake novenent, and also if
there are future construction that this also provides a
nmeans for snake nmovenent between Units 2 and 3. One of
the things that we're struggling with here is human use
versus the protection of the endangered speci es.
Recreationists, builders, others, are concerned that
protection of the whi psnake will have an adverse effect
on their interests. Environnentalists are concerned
with trying to protect the snake. 1In this conflict, one
of the nore difficult issues revolves around burden of
proof. It is upto --

HEARI NG OFFI CER BI BB: Sorry about that.
Cont i nue.

SHERMAN LEWS: Is it up to environnentalists
to prove that the habitat is needed for the snake, or is
it up to people who want to use the land to prove that
it won't hurt the snake? W are increasing our anopunt
of scientific know edge, but | feel that there are
i ssues relating to the shy distance that the snake has
that need a better understanding, or at |east |
certainly need a better understandi ng of what kind of
di stance do we need between hunman use and the snake
l[iving in an undisrupted way. How far apart do these
thi ngs need to be? How frequent can human vi sua
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i ntrusion be before it becomes disruptive?

| think that the snake has been known to
freeze, it's been known to flee, but | think we need to
know nore about how nmuch it freezes, how nuch it flees
inrelation to the disruption of its ordinary daily
life.

So | would like to support trails and al so
support species, and we need research to try to
under st and how best to bal ance these conpeti ng needs.
My feeling is it's difficult for people to care about
this snake, and ny remarks on this subject are going to
go a little broader than just critical habitat, but nost
peopl e have never heard of this creature. | have never
seen any videotape of this snake. 1've only seen one
col or photograph of this snake.

My feeling is -- well, one of the nost
i mportant things we could do would be to devel op sone
good vi deotape for education about where it |lives, what
it needs, how it procreates, howit responds to
predators so that people would have nore know edge. W
wal k into an undevel oped area. W enjoy the scenery,
but without some knowl edge of the creatures that are
there, we can inadvertently have an adverse inpact on
what we've cone to enjoy. There are potential and
sonetines real conflicts between recreational use and
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the functioning of the species in a wild situation

I"mparticularly concerned about the Blue Rock
project in the Bailey Ranch. The Bailey Ranch is in
many ways a probl emthat has been solved. The devel oper
has been able to build nore than a hundred houses. He
has dedicated a | arge remmi nder parcel to the East Bay
Park District. He is protecting area for whipsnake
habitat. He is engaged in an interesting rock --
artificial rock outcrop to try to create new snake
habi t at .

Next door to this very same property is the
Bai | ey Ranch, which has perm ssion to build 750 houses,
and those can be built on a prudent area that does not
conflict with the snake. The difficulty on Blue Rock is
a golf course that does intrude into snake habitat, and
many of us in the environnental community feel that
t hese houses are bad enough, it would be better to try
to protect the whole area in open space, but this golf
course is a totally unacceptabl e use conmpared to the
protection of an endangered speci es.

HEARI NG OFFI CER BIBB: M. Lewis, if you could
sunmari ze your conments, please

SHERVAN LEW S: Now, as far as econonic
anal ysis is concerned, | think it's inportant to have a
good nar ket econonist review your work, because nany
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times an activity that does not take place in one area
can take place in another. Particularly, we're
advocates of Smart Growth, which find ways within
urbani zed areas to acconmpdate the growth that's needed
inthis area. So | urge you to not only designate this
habitat, but do the additional research we need to
reconcile conflicts between the snakes and humans.

HEARI NG OFFI CER BI BB: Thank you, M. Lew s.

Qur next speaker will be Dennis Carrington
M. Carrington, if you could cone forward, state your
nane, spell it for the record, indicate who you
represent and begi n your coments.

DENNI S CARRI NGTON: My nane is Dennis
Carrington, D-e-n-n-i-s, CGa-r-r-i-n-g-t-o-n, Cty of
Dublin. The designation of the Schaefer Ranch and open
space areas within the city of Dublin as critica
habitat for the Al aneda whi psnake is not appropriate for
several reasons: The prinmary constituent elenents
required by the snake are not present. These include
scrub comunities, mxed chaparral, chani se-redshank
chaparral, coastal scrub, and annual grassland and oak
woodl ands that |ie adjacent to scrub habitats.

In addition to grasslands and vari ous oak
woodl ands that are linked to scrub habitats by
substantial rock outcrops and riparian corridors can be
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considered to be primary constituent elements. LSA
associ ates has studi es Schaefer Ranch extensively and
has determined that no scrub habitat exists on the site.
Grassl ands exist on the site but not in conjunction with
any scrub habitat or rock outcrops linking themto scrub
habitat. The open space areas in the urbanized portions
of the city are grasslands and are far fromany scrub
habi t at .

Annual grassland is a primary habitat type on
Schaefer Ranch, and in the open space areas surrounded
by urbani zed uses in the city of Dublin, and is likely
to remain that way in the future. The proposed critica
habitat is not a corridor linking to actual habitat for
t he Al ameda Wi psnake to ot her nearby actual habitat.

The areas in Dublin that are proposed for
designation as critical habitat are at the extrene
sout heast extent of the Qakl and-Las Tranpas Unit, and do
not provide |inkages to any other Al ameda whi psnake
habi tat areas. No Al ameda whi psnakes exi st on Schaefer
Ranch. The LSA associ ates has perforned several
protocol trapping studies for the whipsnake on Schaefer
Ranch, using procedures established by the Service. No
whi psnakes were found on the site. [|f no whi psnakes are
found on Schaefer Ranch, which is nuch closer to
wildlife areas, it is less likely that they would be
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found in the open space areas in suburban nei ghborhoods
in the city of Dublin.

The econonic inpacts of the designation of the
city as critical habitat exceed 100 nillion dollars. It
is estinated that Schaefer Ranch has a value in excess
of 300 million dollars. There are 466 hones and a
commercial area that would be elinmnated if this project
were not to go forward. The value to the city far
exceeds the anmount due -- that ampunt due to the
economc nultiplier of fact.

The proposed federal rule establishing the
critical habitat for the Al aneda whi psnake states that
it is assuned that all of the designated habitat is
occupi ed by the Al ameda whi psnake. Any project in this
area woul d be subject to nitigation nmeasures and/ or
designed constraints that would elimnate the econonic
val ue of the project.

The | oss of this project due to its
designation as critical habitat would have significant
negative regional and |local economc effects. The |oss
of the Schaefer Ranch project would result in the |oss
of a significant portion of the regional riding and
hiking trail running through the hills of the East Bay,
and of the hiking and riding and stagi ng area.

Critical habitat proposals nust be based on
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the best scientific and conmercial data avail able after
taking into consideration the econonic inpact and any
other relevant inpact specifying any particular area as
critical habitat.

The city of Dublin and LSA associ ates can
provi de excellent scientific and commercial data on the
areas of the city that you propose to designate as
critical habitat for the Al aneda whi psnake. This data
will make it abundantly clear that this area shoul d not
be so designated. Thank you

HEARI NG OFFI CER BI BBS: M. Carrington, thank
you very nuch.

Qur next speaker is Daryl Hoon. M. Hoon, if
you could conme forward, state your nane, and spell it
for the record, tell us who you represent, begin your
comments, and linmt themto five mnutes. Thank you.

DARYL HOON:. Hi. M nane is Daryl Hoon,
D-a-r-y-I, Ho-o-n. | don't represent anybody but
nmyself. | amnot a self-serving | andowner or devel oper
The Al aneda whi psnake is not in ny food chain either
but | do care that it lives and survives. So as a
concerned resident of this valley, I'mglad you' re here.
I"'mglad the U S. Fish & Wldlife is here, and I'm gl ad
that the Center for Biological Diversity is here.

Thr oughout this process, | hope you do not conproni se
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the survival of the Al ameda whi psnake or its habitat.
You are its | ast defense. Thank you.

HEARI NG OFFI CER BIBB: M. Hoon, thank you.

Qur next speaker is Frank Pereira.
M. Pereira, if you could cone forward to the nike
pl ease state your nane, spell it for the record,
i ndi cate who you represent, and begin your coments.

FRANK PEREIRA: M nane is Frank Pereira,
spelled P-e-r-e-i-r-a. | chair Citizens Land Alliance,
an organi zation for property rights in Contra Costa
County. I'malso in real estate. I'malso in ranching.
So | wear a few hats.

| heard Tom Brum eve and Henry Al ker speak
and they asked a | ot of questions, and the questions
have to be answered, and I'msure they will be. | also
work with people that are sitting here that are trying
to use sone property -- there's nitigation, working with
themon that, and I'mtrying to see if there's a way
out .

In working with the federal governnent, we're
a long ways away fromit. W l|like |local government, and
that really stays with us really strong. So we've got a
| ot of problens, we'd like a few answers, and you heard
a lot of people speak. W' re not here as sel f-serving,
as soneone just nentioned. This |and has been
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purchased, they love their property, and some of it is
pensi on noney. |f sonmebody wants it, they always say
bring a checkbook. Right now, our Congressman George
MIler, and al so Don Young of Al aska, they're trying to
get 3 billion a year for 15 year to purchase sone of
this property.

That's ainmng in possibly the right direction
but there are many questions that have to be answered.
They have been asked here, you heard those two men, |
know t hem both personally, and | think we can all work
toget her and come forward with something. Thank you.

HEARI NG OFFI CER BI BB: Thank you, M. Pereira.

Qur next speaker will be Miorana, Janet
Mai orana. Ms. Maiorana, if you can come forward, spel
your nane for us, state it, indicate any associations
you mi ght have, and begin your coments.

JANET MAI ORANA: Janet Maiorana, J-a-n-e-t.
Last nanme is spelled Ma-i-o-r-a-n-a. |'mconcerned
about 1,000 acres in Gateway Valley. The project that
is planned is for 1 million dollar plus hones. Now,
this is certainly not [ow cost housing that people talk
about, you know, the need that we have for reasonable
housi ng.

|'ve gone to a lot of the neetings, and it's
nmy opinion that this devel opnent will be a disaster for

56

COMBS & GREENLEY, INC., A LegalLink Company (415) 512-1234



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the environnent, and this is our |last chance to preserve
the environnent. So we're very appreciative of all that
you have done and are certainly relying on you to help
protect the environment. Thank you.

HEARI NG OFFI CER BIBB: Ms. Maiorana, |

appreci ate your conments.

The next speaker will be -- these are two
people | called previously: Marcus O Connell, if you
could come forward, state your nane, spell it for the

record, indicate anybody you represent, and begin your

conment s.

MARCUS O CONNELL: My nane is Marcus
O Connell. The last nane is spelled capital O
apostrophe, capital C, o-n-n-e-1-1. 1'Il keep ny
comments very brief. | do support the designation of
the critical habitat area. | would like to say ditto to

the comments of several previous speakers: M. Vaughn
M. Janmeson, M. Lewi s, and M. Hoon.

| have -- first I'd like to begin with a
guestion: | would |like to know when the recovery plan
will be conpleted, because | think the prinmary concern
is the recovery of this species. Nunber 2, I'm
concerned about the isolation of Unit No. 4. | believe
there should be some kind of land link to the other
areas. Nunmber 3, | think that there nmay be sone reasons
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to extend area 4 to the east.

| think that if one were to reviewthe
environnental docunments that have been prepared for
properties in that area, you would find sone
justification for that. Finally, relating to habitat
conservation plans, in particular, page 12163 of the
Federal Register of March 8th, 2000, | strongly support
option 1. Thank you very nuch.

HEARI NG OFFI CER BIBB: M. O Connell, thank
you.

Qur next speaker is M. Paul Canpos.
M. Canpos, are you here?

(No response.)

It doesn't appear that M. Canpos is here.
We've called all of the speakers who have registered
thus far. If you want to present comments at this
hearing, please register at the table outside this room
At this point since there is no one el se registered, we
will take a recess until someone does cone forward to
speak. We're now off the record. Thank you

(Whereupon, a break was taken from2:33 p.mto
3:03 p.m)

HEARI NG OFFI CER BIBB: We're back on the
record. It is now 3:00 o'clock. On behalf of the U S
Fish & Wldlife Service, we appreciate the time and
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effort you took this afternoon to present your conments.

They have been very informative and will be fully

considered in coming to a final decision. This hearing

is now adjourned until 6:00 p.m today. Thank you.
(Wher eupon, the hearing was

adjourned at 3:03 p.m)
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